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1 INTRODUCTION 
 

1.1 In March 2004, the Claimants were abducted and transferred from the Far East 

to Gaddafi’s Libya. At the time, Mrs Boudchar was pregnant. In Libya, they 

were both subject to prolonged incommunicado detention. Mr Belhaj was 

tortured and sentenced to death following a flagrantly unfair trial. 

1.2 The Claimants allege that the Defendants are jointly liable for their abduction, 

transfer, false imprisonment and mistreatment. This is because the Defendants 

assisted, arranged, instigated and encouraged their kidnap and extra-judicial 

detention, and conspired in, assisted and acquiesced in the ill-treatment in 

Libya. 

1.3 The case is unusual, perhaps unique, because the key documents evidencing 

the involvement of the Defendants are now in the public domain, following the 

2011 Libyan Civil War. 

1.4 In response, the Defendants have declined to plead to the allegations, beyond a 

bare denial. 

1.5 On 21 May 2013, the Court directed the trial of two preliminary issues: 

“… to determine the Defendants’ application dated 28 March 2013, in respect 
of (1) state immunity and act of state/non-justiciability, and insofar as 
possible, (2) the applicability of foreign law” [18] (underlining added). 

1.6 The primary issue is whether the all the causes of action other than negligence 

in the Particulars of Claim should be struck out on grounds of: 

1.6.1 state immunity; 

1.6.2 act of state; and/or 

1.6.3 non-justiciability? 

1.7 The Defendants invite the Court to strike out the claims because other states 

were also involved in the abduction, transfer and mistreatment. The 

Defendants argue that as a result the English Courts cannot consider the 

misconduct of the Defendants pleaded in the Particulars of Claim. If this is 

correct: 
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1.7.1 The involvement of a foreign state in a tortious conspiracy would be 

a bar to the jurisdiction of the Court; and 

1.7.2 The common law would be unable to provide any remedy for a tort 

by UK officials, carried out in and directed from the UK. UK officials 

would in effect enjoy immunity from suit, regardless of the gravity 

of their wrongdoing. 

1.8 For example, assume that some rogue UK intelligence officials jointly run a 

secret detention facility abroad with officials of a foreign state. At the facility, 

dissidents are brutally tortured by the UK officials. After their torture, the 

detainees are summarily executed. On the Defendants’ case, every UK official 

and government department involved would be immune from suit. Nor could 

the Court issue an injunction restraining further involvement by the UK 

officials, or grant the writ of habeas corpus to free the detainees. 

1.9 The Defendants’ case is incompatible with the rule of law and has grave 

constitutional implications.  The Defendant’s construction of the extent of the 

doctrine of state immunity is also incompatible with Article 6(1) ECHR. It is 

equally inconsistent with the authorities, and the UK’s international 

obligations. If the Defendants are correct, it will leave anyone who is a victim 

of torture without any remedy if another state was involved in some way in the 

conduct. 

1.10 The Defendants’ position is also incompatible with the Government’s recent 

programme of legislative reform.  The Justice and Security Act 2013 included 

provisions for closed material procedures to deal with what was said to be the 

problem of claims such as the instant one.  This was predicated on the basis 

that such claims would proceed. The Defendants now ask the Court to do what 

they did not seek to do in Parliament.  

1.11 If the Claimants succeed on the first issue, the second issue is whether the 

Court should determine the applicable law now. 
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2 FACTS 

2.1 On 21 May 2013, Simon J ruled that the preliminary issues are to be determined 

on the basis of agreed or assumed facts, “those facts being those that I have 

outlined and set out in the Particulars of Claim” [17/12]. Simon J summarised the 

central agreed or assumed facts as follows: 

“2. The claim was issued on 28 June 2012 and the particulars of that claim 
were served on 8 October. The claimants seek a declaration of illegality and 
damages arising from what they say was the participation of the seven 
defendants in their unlawful abduction, kidnapping and removal across state 
borders, or rendition, to Libya in March 2004. The first claimant was a 
political opponent of the then leader of Libya, Colonel Gadaffi, with whom the 
British Government had friendly relations at the time. As is the nature of 
international politics, those who were then thought to be good were later 
regarded as bad and those who were considered with disfavour are not held in 
good regard. The claimant led the battle for Tripoli in the summer of 2011 
and ended the war as the Commander of the Tripoli Military Council. He is 
now the leader of a political party and a man whose friendship the British 
government seeks. 

3. In 2003 he and his wife, a Moroccan national and the second defendant, 
were living in China. They hoped to come to this country to seek asylum and 
tried to take a commercial flight from Beijing to London. According to the 
particulars of claim, from which this account is taken, the Claimants were 
detained by the Chinese authorities and removed to Kuala Lumpur in 
Malaysia. It was while he was there that agents of the British government are 
said to have notified the Libyan authorities of his location. At some stage the 
claimants were told that they could travel to London only via Bangkok, and 
then boarded a commercial flight to Bangkok. When they arrived it is said 
that they were physically detained by agents of the United States 
government, subjected to ill treatment and eventually sent on a non-
commercial flight to Libya. The first claimant was sentenced to death, a 
sentence which was not carried out, but, say the particulars of claim, from 
2004 to 2008 he was subjected alternately to intense periods of interrogation 
and torture and periods of complete isolation. 

4. At heading K of the particulars of claim the claimants set out their causes 
of action. First, false imprisonment jointly with the United States and Libyan 
government, secondly, conspiracy to injure and trespass to the person and an 
unlawful means conspiracy, thirdly, misfeasance in public office and, 
fourthly… negligence…” 

2.2 Relevant additional facts pleaded in the Particulars of Claim are as follows: 
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2.2.1 On 1 March 2004 the Secret Intelligence Service (MI6) sent a fax to the 

Libyan intelligence services informing them that the Claimants had 

been detained in Malaysia and the location of their detention. 

2.2.2 By 4 March 2004 the US Government had also become aware of the 

Claimants’ detention.  

2.2.3 A plan was formulated to abduct the Claimants and transfer them to 

Libyan custody.  

2.2.4 On 4 March 2004 US officials faxed the Libyan authorities stating that 

they were “working energetically to effect the extradition of [the First 

Claimant] from Malaysia.  The Malaysians have promised to co-operate and 

to arrange for [the First Claimant] transfer to our custody”. A second fax 

agreed to a Libyan request that the First Claimant be rendered into the 

custody of Libya.  

2.2.5 On 6 March 2004 the US authorities sent two further faxes stating that 

the Claimants were due to be placed on a commercial flight from 

Kuala Lumpur to Bangkok, the abduction and rendition would take 

place in Bangkok and they would be placed on a US aircraft for a 

flight to Libya.   

2.2.6 The US officials stated that it “is vital that one of your officers accompany 

[the First Claimant] and his wife on our aircraft during this leg of the 

journey (Bangkok to Libya) in order to provide legal custody of [the First 

Claimant’s] spouse”.   

2.2.7 There was no conceivable basis for Libyan officials to take ‘legal 

custody’ of the Second Claimant, who was not a Libyan citizen, was 4 

months pregnant and not accused of any wrongdoing.  

2.2.8 A more detailed “Schedule for the Rendition of  [the First Claimant] to the 

Libyan authorities” was faxed later that day and provided for the 

Claimants to be abducted in Bangkok, flown to Diego Garcia in the 

British Indian Ocean Territory for aircraft refuelling and then on 

Tripoli.  
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2.2.9 On 7 March 2004 the First Claimant was told that they could travel to 

the UK only via Bangkok. The Claimants boarded a commercial flight. 

Upon arrival at Bangkok, the Claimants were taken off the aeroplane 

by four Thai officials and separated.    

2.2.10 The First Claimant was taken into a van on the runway, which he was 

pulled into by two US agents wearing balaclavas.  He was strapped 

face down to a stretcher, handcuffed behind his back, shackled and 

hooded.  He was taken to a ‘black site’ operated by US agencies within 

the airport perimeter. He was hung from hooks attached to chains in 

the wall, and repeatedly slammed into the wall.    

2.2.11 After being held for around a day, the First Claimant was hooded and 

strapped back onto a stretcher.  His hands were shackled to his feet 

using a short chain in a painful curled stress position.  He was carried 

on his stretcher to an aircraft whilst blindfolded.  

2.2.12 The Second Claimant was forced into a van on the runway by a US 

agent, blindfolded, had her wrists and lower legs bound and ear 

defenders put on her. She was taken to a cell within a building, in 

which there were two US agents dressed in black wearing balaclavas.  

The Second Claimant was chained to the wall by one hand and one 

leg.   

2.2.13 Eventually, she was taped to a stretcher tightly making her fear for her 

baby.   Her eyes were taped in such a way that she had severe pain in 

her right eye.  Ear defenders and a hood were placed on her head. She 

was taken by stretcher to a nearby building where she was poked and 

punched in the stomach. She was then injected with a sedative, her 

clothes were changed and she was taped onto a stretcher and driven 

to an aircraft.  

2.2.14 The Claimants were loaded on board a Boeing Business Jet owned by 

a CIA controlled front company with the tail number N313P. The 

Claimants were strapped to the floor of the aircraft, which flew to 

Tripoli stopping once to refuel. 
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2.2.15 The First Claimant was chained in a stress position for the entire flight 

leaving lacerations on his wrists and ankles.  He was kicked and 

beaten. The Second Claimant’s temperature became very high during 

the flight. She was doused with water and her headscarf was forcibly 

removed. She was forced to use the toilet blindfolded.  

2.2.16 Upon arrival in Tripoli, the First Claimant was beaten again. The 

Second Claimant could no longer feel her baby move in her womb and 

was concerned that he had died. Both Claimants were taken to Tajoura 

prison, a detention facility operated by the Libyan intelligence 

services. 

2.2.17 On 18 March 2004, the Second Defendant sent a letter to Moussa 

Koussa, the head of the Libyan External Security Organisation, 

warmly congratulating him on the successful capture, kidnap and 

abduction of the First Claimant. The earlier parts of the letter set out 

arrangements for the then Prime Minister, Mr Blair MP, to be received 

by Colonel Gaddafi in his tent in Libya. Sir Mark explained the UK 

role in the operation as follows: 

“Most importantly, I congratulate you on the safe arrival of [the First 
Claimant].  This was the least we could do for you and for Libya to 
demonstrate the remarkable relationship we have built over recent years.  
I am so glad…  [The First Claimant’s] information on the situation in 
this country is of urgent importance to us.  Amusingly, we got a request 
from the Americans to channel requests for information from [the First 
Claimant] through the Americans.  I have no intention of doing any 
such thing.  The intelligence about [the First Claimant] was British.  I 
know I did not pay for the air cargo.  But I feel I have the right to deal 
with you direct on this and am very grateful to you for the help you are 
giving us” (emphasis added).  

2.2.18 Another senior LIFG member, Mr Al Saadi (along with his wife and 

young children) were abducted and transported to Libya in similar 

circumstances within weeks of this operation.1 

                                                
1 Mr Al-Saadi and his family also brought a claim against the Defendants (HQ12X02604). In December 
2012, they accepted an offer of £2.2 million plus costs. As the BBC reported on 13 December 2012 
(http://www.bbc.co.uk/news/uk-20715507) “Mr al-Saadi said he was settling because his family had 
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2.2.19 The Second Claimant was ill-treated in Tajoura Prison. She suffered, 

among other things, limited access to medical care and verbally 

aggressive interrogation for five hours a day.  On 21 June 2004 she was 

released from prison in a poor condition. On 14 July 2004 she gave 

birth to a son. He weighed four pounds. 

2.2.20 After four months, the treatment of the First Claimant deteriorated to 

include being kept in isolation without natural light. He was subjected 

to intensive interrogations deploying sleep deprivation techniques 

and was physically assaulted by guards.  Between 2004 and 2008 he 

was alternately subjected to intense periods of interrogation and 

torture and periods of complete isolation.  

2.2.21 During this time, British Intelligence Officers interrogated the First 

Claimant at least twice.  During one interrogation, the First Claimant 

indicated clearly that he was being beaten and hung by his arms, 

including showing his scarred wrists.  The British Officers indicated 

that they understood. When the First Claimant refused to sign a 

statement in relation to whether a group of Libyans in the UK had sent 

money to an armed group in Libya, he was told that the British team 

were in Libya awaiting this information and was threatened with 

being tortured by being placed in a mechanical box with an adjustable 

ceiling that would restrict his movement.  The First Claimant signed 

the papers.  

2.2.22 In at least March, June and October 2004 and February 2005 MI5 sent 

to the Libyan authorities detailed questions to be used in the 

interrogation of the First Claimant.   

2.2.23 After three to four years in Tajoura Prison, the First Claimant was 

found guilty of thirteen charges during a ‘trial’ lasting fifteen minutes. 

Some time later, he was transferred to Abu Salim Prison where he was 

given red clothing to indicate that he had been sentenced to death. He 

was kept in isolation for a year, in insanitary conditions and subject to 

beatings.   

2.2.24 On 23 March 2010 the First Claimant was released. 
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3 STATE IMMUNITY, ACT OF STATE and NON-JUSTICIABILITY: 

FOREIGN STATE IMMUNITY: 

3.1 Section 1 of the State Immunity Act 1978 provides foreign states with immunity 

from the Court’s jurisdiction: 

“1(1) A State is immune from the jurisdiction of the courts of the United 
Kingdom except as provided in the following provisions of this Part of this 
Act. 

(2) A court shall give effect to the immunity conferred by this section even 
though the State does not appear in the proceedings in question.” 

3.2 It is common ground that if the USA, Libya, Thailand or any other state were 

sued in these proceedings, those states would be immune from suit under 

section 1 of the 1978 Act for acts done outside the UK.  

3.3 The same would apply if the officials of those foreign states were sued in the 

English courts. This is because states can only act through individuals, and 

officially authorised torture is an act attributable to the foreign state. See Jones v 

Saudi Arabia [2007] 1 AC 270. Lord Bingham held: 

“[30]…  a state can only act through servants and agents; their official acts 
are the acts of the state; and the state's immunity in respect of them is 
fundamental to the principle of state immunity. This error had the effect that 
while the Kingdom was held to be immune, and the Ministry of Interior, as a 
department of the government, was held to be immune, the Minister of 
Interior (the fourth defendant in the second action) was not, a very striking 
anomaly. 

[31] … It is, however, clear that a civil action against individual torturers 
based on acts of official torture does indirectly implead the state since their 
acts are attributable to it. Were these claims against the individual 
defendants to proceed and be upheld, the interests of the Kingdom would be 
obviously affected, even though it is not a named party.” (emphasis added). 

3.4 Here, none of the Defendants are parties whose acts are “attributable to” any 

foreign State. The First and Second Defendants were a minister and an official 

of HM Government, acting as such. There is no doubt that the Court has 

jurisdiction over HM Government and its officials. In M v Home Office [1994] 1 

AC 377 the House of Lords confirmed the personal liability of officials and 

ministers. As Lord Templeman put it at p. 395: 
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“A litigant complaining of a breach of the law by the executive can sue the 
Crown as executive bringing his action against the minister who is 
responsible for the department of state involved... If the minister has 
personally broken the law, the litigant can sue the minister… in his personal 
capacity… 

In the present case, counsel for the Secretary of State argued that the judge 
could not enforce the law by injunction or contempt proceedings against the 
minister in his official capacity. Counsel also argued that in his personal 
capacity … the Secretary of State for Home Affairs had not been guilty of 
contempt. 

My Lords, the argument that there is no power to enforce the law by 
injunction or contempt proceedings against a minister in his official capacity 
would, if upheld, establish the proposition that the executive obey the law as a 
matter of grace and not as a matter of necessity, a proposition which would 
reverse the result of the Civil War...” 

3.5 The state immunity of a foreign state and its officials does not alter the position 

of UK ministers and officials before a domestic court. State immunity is 

immunity from suit for foreign states, not a means of immunising UK officials 

or HM Government.  

3.6 Further, state immunity is not an immunity from criticism or the need to make 

findings of fact about the conduct of the foreign state en route to a judgment 

against a party subject to the jurisdiction of the Court. By this preliminary 

issue, the Defendants are seeking to achieve by another route the same result 

sought by the Secretary of State in M v Home Office: blanket immunity from 

legal challenge for the executive and its officials. The immunity is to be 

construed narrowly. Any statute that seeks to impose restrictions on access to 

the Courts or interferes with a person’s right to secure justice is to be narrowly 

construed where possible. See Raymond v Honey [1983] 1 AC 1 and R v SSHD, ex 

p Simms [2000] 2 AC 115. 

3.7 The Defendants claim that various foreign states have been indirectly 

impleaded in the claim (D skeleton §15). If correct, this would be a drastic 

extension of the concept of indirect impleadment. Such an extension would be 

contrary to principle and authority. Indeed, if the Defendants are correct, a 

legal vacuum would be created any time HM Government cooperated or acted 

in concert with officials of another State. For example: 
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3.7.1 The Court would be able to hear a case involving a covert rendition 

operation run entirely by UK officials. 

3.7.2 Involvement of a foreign state operative (who perhaps provided 

intelligence, use of a temporary detention facility or an aircraft) would 

bar the entire claim. 

3.7.3 HM Government would secure immunity from suit in the English 

courts whenever it could persuade a foreign state to participate to a 

sufficient extent to found joint liability or a tortious conspiracy. 

3.7.4 This would be the case even if the UK officials themselves carried out 

torture, kidnap or even extra-judicial execution. 

3.8 No authority is cited that would support the extension of indirect impleadment 

to this situation. The scope of the doctrine of indirect impleadment is very 

limited. Otherwise, many categories of claims before the Courts would be 

barred by state immunity. 

3.9 First, the Defendants try to extend the concept of indirect impleadment from 

proceedings in rem to proceedings in personam (D skeleton §16).  State immunity 

in respect of indirect proceedings against property in which a foreign State 

claims an interest is implicit in section 6 of the State Immunity Act 1978 and is 

well-established at common law, stretching back to The Parlement Belge (1880) 5 

P.D. 197 (CA). Proceedings that affect the property rights of a foreign state in 

rem plainly engage state immunity. A claim against unrelated defendants in 

personam does not. In the intervening 133 years since The Parlement Belge the 

concept has never been extended to claims, such as this one, against a third 

party for damages.  The reasons are obvious: a foreign State cannot be made to 

compensate a claimant by loss of its property by an in rem judgment. But an in 

personam judgment against an unrelated third party does not indirectly affect 

the rights of the foreign state. 

3.10 The Defendants’ reliance on The Parlement Belge is thus misplaced.  Firstly, the 

ratio of the Court of Appeal was that private movable property in the 

possession of the State for public purposes was in the same category of 

immunity as the person of the state (at 213).  Consequently, the state was 
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directly impleaded, so it was not strictly necessary to consider whether an 

action in rem indirectly impleaded the State.  Nevertheless, the court considered 

obiter that proceedings in rem indirectly impleaded the State because “to implead 

an independent Sovereign in such a way is to call upon him to sacrifice either his 

property or his independence.  To place him in that position is a breach of the principle 

upon which his immunity from jurisdiction rests.  We think he cannot be so indirectly 

impleaded, any more than he could be directly impleaded” (at 219).  The foreign States 

that engaged in unlawful activity with these Defendants are not faced with such 

a choice - there is no sacrifice to their proprietary interests in allowing these 

proceedings to continue.  The Defendants have failed to specify any other 

interest at stake.   

3.11 In The Cristina [1938] AC 485 Lord Wright considered that in respect of a claim 

in rem “it may be said that [the foreign state] is indirectly impleaded, but I incline to 

think that it is more correct to say that [the foreign state] is directly impleaded” [505].  

In Sultan of Johore v Abubakar Tunku Aris Bendahar [1952] AC 318, the Privy 

Council considered the meaning of impleadment: 

“Their Lordships do not consider that there has been finally established in 
England …. any absolute rule that a foreign independent sovereign cannot be 
impleaded in our courts in any circumstances. It seems desirable to say this 
much having regard to inferences that might be drawn from some parts of the 
Court of Appeal's judgment in The Parlement Belge, and from the speech of 
Lord Atkin in The Cristina. The word “implead” is capable of more than one 
meaning when used in relation to judicial proceedings, which themselves 
comprehend a great variety of forms, and further distinctions have been 
suggested between what is direct and what is indirect impleading: but for the 
present purpose the definition of “impleading” can be taken to be that which 
is laid down by Brett L.J. in the former case where he compares the position of 
a shipowner, whose vessel is seized in proceedings alleging liability arising 
from a collision, with the position of a subsequent innocent purchaser of the 
vessel. The Lord Justice says: “Either is affected in his interests by the 
judgment of a court which is bound to give him the means of knowing that it 
is about to proceed to affect those interests and that it is bound to hear him if 
he objects. That is, in our opinion, an impleading." Impleading, in this sense, 
does not depend merely on an answer to the more technical question whether 
a person is actually a party, or ought to be regarded as a necessary party, to 
the proceedings.” (at 342). 

 

3.12 The foreign states are, in this case, joint and/or several tortfeasors.  As in any 

claim where damage is caused by more than one tortfeasor, it is the Claimants’ 

right to select the particular tortfeasors that they wish to pursue.  The foreign 
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states are not necessary parties. The court is bound neither to inform nor hear 

the foreign state since the foreign states’ interests are not at stake.  There is no 

rule that where a joint tort, such as conspiracy, is alleged that all tortfeasors 

must be impleaded.  Nothing about this seeks to elude state immunity.  It is the 

simple election of defendants that any claimant may make in bringing 

proceedings (because for example, an alternate defendant is impecunious).  

3.13 Secondly, the Defendants contend that any case that requires a determination of 

the lawfulness of foreign state actions is barred by state immunity because it 

involves indirectly impleading the foreign state (D skeleton §21). This is not the 

law. The Privy Council in Sultan of Johore held that: 

“Indeed, a great deal of the reasoning of the judgment in The Parlement 
Belge would be inexplicable if there could be applied a universal rule without 
possible exception to the effect that, once the circumstance of a foreign 
sovereign being impleaded against his will can be established, a proceeding 
necessarily becomes defective by virtue of that circumstance alone.” 

Such absolute restriction is the erroneous effect of the Defendants’ argument. 

3.14 The English courts routinely hear and determine cases that require 

consideration of whether a foreign state has acted lawfully, especially where 

fundamental rights recognised by the common law are at issue: 

3.14.1 Where a litigant pleads that evidence against him has been obtained 

by torture by foreign officials, the English court has to consider and 

rule on the allegation, and exclude the evidence if necessary. This 

involves making findings of fact as to whether a foreign state and its 

officials commit torture. See A v SSHD (No. 2) [2006] 2 AC 221. 

3.14.2 The House of Lords determined that a stay of criminal proceedings may 

be ordered on the basis of an unlawful rendition of the accused by a 

foreign state:  R v Horseferry Magistrate’s Court, ex p Bennett [1994] 1 AC 

42 and R v Mullen [2000] QB 520. In such cases the court must make 

findings of fact as to the conduct of foreign security and intelligence 

services. In Mullen, the Court made findings that MI6 and its 

Zimbabwean partner service had “colluded in order to procure the 

defendant’s deportation from Zimbabwe in circumstances in which he was 
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denied access to a lawyer, contrary to Zimbabwean law and internationally 

recognised human rights…” (headnote). 

3.14.3 When an application for habeas corpus is made over a person who is 

abroad, the Court has to determine whether the UK has control over 

the person, and whether they are lawfully held. For obvious reasons, 

this raises very sensitive issues for foreign states. For example, in 

O’Brien v SSHD [1923] 2 KB 361 an Irish national was detained in 

London and transferred to Dublin to be held in Mountjoy prison by 

officials of the independent Irish Free State. Contrary to the Home 

Secretary’s case and the protestations of the Irish government, the 

Court found that O’Brien was at least arguably under UK control, and 

the Court issued the writ of habeas corpus over a man in another 

jurisdiction, apparently held by a friendly foreign power, in order to 

test the true position; 

3.14.4 In Rahmatullah v SSFCA [2013] 1 AC 614 the Court of Appeal ([2012] 1 

WLR 1462) approved O’Brien and issued the writ in favour of a 

Pakistani national detained by the USA in Bagram, Afghanistan. HM 

Government was directed to request that the USA release Mr 

Rahmatullah. The Supreme Court upheld the decision and made 

express findings that the US government had committed “at least 

prima facie” breaches of the Geneva Conventions and that 

Rahmatullah’s detention by the US government “is unlawful”. It is 

notable that Rahmatullah was a ‘rendition’ case. The Supreme Court 

had no difficulty in making appropriate findings of fact and law about 

a rendition operation and the conduct of the US government; 

3.14.5 In SIAC, the Commission is routinely required to consider whether a 

person would face torture or a flagrantly unfair trial abroad and 

whether an assurance given by a foreign state not to torture can be 

trusted. The Court will make findings of fact on these issues, even 

though they may be highly critical of the foreign state, and contain 

findings of unlawful conduct. For example: 

3.14.5.1 In AS and DD SC/42 & 50/2005 (2007, Ouseley J) SIAC 

expressed its conclusions about the Libyan justice system in 
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trenchant terms (“flagrant or complete denial of justice… a show 

trial... pre-determined… gross interference… judges were 

manifestly not independent and were biased towards the 

prosecutor… fair trial assurances cannot readily be taken at face 

value… the judiciary completely lacks independence…” [385-

388]); 

3.14.5.2 As to the assurances given by Colonel Gaddafi, they were 

rejected as insufficient (“the regime can be impervious to major 

international pressure… we have no difficulty in envisaging 

sometimes an initially hostile reaction especially to anything that 

smacked of a rebuke or threat… it is not as though a personal 

aversion to abuses would affect the reaction of regime leaders… we 

do not therefore have the confidence which we need to have… there 

is too much scope for something to go wrong, and too little in 

place to deter ill-treatment” [369]); 

3.14.5.3 As to the Libyan state under Gaddafi, it was “a unique form 

of dictatorship, and not a benevolent one either...” Gaddafi was 

“mercurial… highly sensitive to slights personal or national, with 

an intense anti-colonial attitude, enlivened by an admixture of 

socialism and revolutionary fervour” [310]; and 

3.14.5.4 Express findings were made as to the involvement of the 

Libyan state in grave human rights and acts of terrorism: 

“there is no doubt but that [Gaddafi] and some of his senior 

advisers in the security organisations were involved in acts of 

terrorism against the West and have been involved in serious 

human rights abuses domestically” [311]; 

3.14.6 In refugee cases, the Courts have to make determinations about the 

conduct of foreign states, including whether, how and when they 

persecute their and other citizens. See, for example, HT (Cameroon) v 

SSHD [2011] 1 AC 596 (risk of persecution on grounds of sexuality); 

3.14.7 In respect of international criminal responsibility, the court may have 

regard to an individual’s participation in illegal actions by a state 
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under the Rome Statute of the International Criminal Court (1999) (Cm 

4555) – for example whether an asylum-seeker had participated in 

state sponsored farm invasions and beatings of the civilian population 

in SK (Zimbabwe) v Secretary of State for the Home Department [2012] 1 

W.L.R. 2809; and 

3.14.8 In commercial cases, the Court will consider whether the courts of a 

foreign state are corrupt and subject to government pressure when 

deciding whether to enforce a foreign award. See, for example, Yukos 

Capital Sarl v OJSC Rosneft Oil Co [2012] 2 CLC 549. 

3.15 Finally, the Defendants seek to draw a distinction between the Defendants as 

having “secondary liability” and the foreign states as the “primary wrongdoers” (D 

skeleton §24). This is wrong in law. English tort law “does not recognise true 

accessory liability, only joint liability where the person who can be termed the actual 

perpetrator is the agent of another person”. Knowing assistance or facilitation is not 

sufficient. There are two requirements. First, there must be “a common design 

that the acts relied on as tortious should be done by one or more of the alleged joint 

tortfeasors”. This is “joint liability… not accessory liability”. The second 

requirement is that “the alleged participator… itself did acts in furtherance of the 

common design”. See Fish & Fish Ltd v Sea Shepherd UK [2013] EWCA Civ 544 at 

[42] and [45] per Beatson LJ. The Claimants allege that the Defendants are 

primary joint tortfeasors and/or co-conspirators. They do not allege accessory 

liability contingent on the prior liability of another. They rely on the acts and 

omissions pleaded in the Particulars of Claim as proving participation in a 

tortious common design and/or concerted action. The identity of the other 

parties involved is not a proper basis for the Defendant to escape liability.  Nor 

does an allegation of concerted action require a claimant to bring an action 

against all joint tortfeasors (supra). 

3.16 Further, under s.5 of the State Immunity Act 1978, a state is not immune from 

proceedings for death or personal injury where it was caused by an act or 

omission in the United Kingdom. The Claimants have pleaded that some of the 

relevant acts or omissions occurred in the United Kingdom or within the 

territorial jurisdiction of the United Kingdom such as on diplomatic premises 

(§8 of the Reply). The Defendants have declined to plead to this allegation.  
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Until relevant disclosure occurs it remains unknown if all the relevant states 

would be immune, even if named as defendants.   

3.17 Fundamentally, state immunity provides immunity from suit, not of exemption 

from law (The Law of State Immunity, Fox QC & Webb, 3rd Edition, 2013 at 21).   It 

is not a bar to the conduct of the state being considered while determining the 

liability of another entity.  

3.18 The Claimants are not seeking a “back door .. determination of unlawful conduct by 

a foreign state”.  The Claimants seek remedies against British citizens and 

emanations of that State.  The judiciary should jealously guard their role of 

overseeing the lawfulness of acts of the executive.  The Defendants, however, 

seek de facto immunity for their own actions by hiding under the cloak of 

immunity provided to other States.  

FOREIGN ACT OF STATE AND NON-JUSTICIABILITY: 

3.19 The phrase ‘Act of State’ traditionally referred to the abstention by the Court 

from adjudication upon the act of a foreign sovereign state done within its own 

territory, as discussed in Buttes Gas and Oil Co. v Hammer (No.3) [1982] AC 888. 

It is better described as ‘Foreign Act of State’. 

3.20 The Foreign Act of State doctrine was traditionally distinct from the wider 

principle of non-justiciability, where the Court exercises restraint over a case 

that involves adjudication on the acts of a foreign state outside its own 

territory.  

3.21 In Yukos Capital v OJSC Rosneft [2012] 2 CLC 549, Rix LJ described Foreign Act 

of State as having been “subsumed” by “the paradigm restatement of that principle” 

within non-justiciability. However, whether the act took place within the 

foreign state’s own territory remains important. “Special circumstances” would 

be required for the court’s restraint to go beyond the foreign state’s territorial 

boundaries. Buttes Gas was a “perhaps unique example of such an extension” [68]. 

3.22 The index events are not primarily concerned with the acts of a foreign State on 

its own territory. Acts of US officials in China, Malaysia, Thailand and Libya 
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and, aboard an aircraft registered in the US but outside US territory2 do not 

attract the protection of the Foreign Act of State doctrine.  The doctrine does 

not apply to the critical events in the kidnap and torture at the ‘black site’ in 

Bangkok airport and on board the CIA rendition plane. 

3.23 As to non-justiciability, in Buttes Gas (No. 3) [1982] AC 888, Lord Wilberforce 

stated:  

"Leaving aside all possibility of embarrassment in our foreign relations 
(which it can be said not to have been drawn to the attention of the court by 
the executive) there are ... no judicial or manageable standards by which to 
judge these issues, or to adopt another phrase, the court would be in a judicial 
no man’s land ". 3 

3.24 In such cases, Lord Wilberforce said that “judicial restraint or abstention” may be 

required. But the principle is one of “restraint rather than abstinence” (Yukos at 

[114] per Rix LJ). There are several important exceptions: 

3.24.1 Where the foreign act is contrary to English principles of public policy. 

See Kuwait Airways Corp v Iraqi Airways Co  (Nos 4 and 5) [2002] UKHL 

19, [2002] UKHL 19: 

“16. … Exceptionally and rarely, a provision of foreign law will be 
disregarded when it would lead to a result wholly alien to fundamental 
requirements of justice as administered by an English court. A result of 
this character would not be acceptable to an English court. In the 
conventional phraseology, such a result would be contrary to public 
policy. Then the court will decline to enforce or recognise the foreign 
decree to whatever extent is required in the circumstances. 
 
17. This public policy principle eludes more precise definition. Its flavour 
is captured by the much repeated words of Judge Cardozo that the court 
will exclude the foreign decree only when it “would violate some 
fundamental principle of justice, some prevalent conception of good 
morals, some deep-rooted tradition of the common weal”: see Loucks v 
Standard Oil Co of New York (1918) 120 NE 198, 202”; 

3.24.2 Where there is a grave infringement of human rights. See Kuwait 

Airways at [18]: 

                                                
2 The Defendants do not cite any authority for their proposition that “a US aircraft … is 
equivalent to US territory”.  There is no such authority. An aircraft is not an embassy. It is 
subject to the laws of the state in which it is present.	  
3 at [46]	  
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“18. Despite its lack of precision, this exception to the normal rule is 
well established in English law. This imprecision, even vagueness, does 
not invalidate the principle. Indeed, a similar principle is a common 
feature of all systems of conflicts of laws. The leading example in this 
country, always cited in this context, is the 1941 decree of the National 
Socialist Government of Germany depriving Jewish émigrés of their 
German nationality and, consequentially, leading to the confiscation of 
their property. Surely Lord Cross of Chelsea was indubitably right when 
he said that a racially discriminatory and confiscatory law of this sort 
was so grave an infringement of human rights that the courts of this 
country ought to refuse to recognise it as a law at all: Oppenheimer v 
Cattermole [1976] AC 249, 277-278. When deciding an issue by 
reference to foreign law, the courts of this country must have a residual 
power, to be exercised exceptionally and with the greatest 
circumspection, to disregard a provision in the foreign law when to do 
otherwise would affront basic principles of justice and fairness which the 
courts seek to apply in the administration of justice in this country. 
Gross infringements of human rights are one instance, and an important 
instance, of such a provision. But the principle cannot be confined to one 
particular category of unacceptable laws. That would be neither sensible 
nor logical. Laws may be fundamentally unacceptable for reasons other 
than human rights violations.;  and/or 

3.24.3 Where the foreign act is a breach of clearly established rules of 

international law: 

“24. … Mr Donaldson submitted that the public policy exception to the 
recognition of provisions of foreign law is limited to infringements of 
human rights. The allegation in the present action is breach of 
international law by Iraq. But breach of international law by a state is 
not, and should not be, a ground for refusing to recognise a foreign 
decree.  
 
25. My Lords, this submission seeks to press the non-justiciability 
principle too far. Undoubtedly there may be cases, of which the Buttes 
case is an illustration, where the issues are such that the court has, in the 
words of Lord Wilberforce, at p 938, “no judicial or manageable 
standards by which to judge [the] issues” … 

26. This is not to say an English court is disabled from ever taking 
cognisance of international law or from ever considering whether a 
violation of international law has occurred. In appropriate circumstances 
it is legitimate for an English court to have regard to the content of 
international law in deciding whether to recognise a foreign law”. 

3.25 The proper approach to the exceptions was explained by Rix LJ in Yukos: 

“[114] … The important thing is to recognise that increasingly in the 
modern world the doctrine is being defined, like a silhouette, by its 
limitations, rather than to regard it as occupying the whole ground save to 
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the extent that an exception can be imposed. That after all would explain why 
it has become wholly commonplace to adjudicate or call into question the acts 
of a foreign state in relation to matters of international convention, whether 
it is the persecution of applicant asylum refugees, or the application of the 
Rome Statute with regard to international criminal responsibility or other 
matters mentioned by Lord Steyn. That is also perhaps an element in the 
naturalness with which our courts have been prepared, in the face of cogent 
evidence, to adjudicate upon allegations relating to the availability of 
substantive justice in foreign courts. It also has to be remembered that the 
doctrine was first developed in an era which predated the existence of modern 
international human rights law. The idea that the rights of a state might be 
curtailed by its obligations in the field of human rights would have seemed 
somewhat strange in that era. That is perhaps why our courts have 
sometimes struggled, albeit ultimately successfully, to give effective support 
to their abhorrence of the persecutions of the Nazi era…” 

3.26 Further, where the Court is not sitting in judgment or being asked to rule on 

the legality of the acts of a foreign state, but only determining a question of 

whether certain facts have occurred, there is no requirement for judicial 

restraint (the Kirkpatrick exception).   

3.27 The Act of State doctrine is only relevant where the Defendant relies on acts of 

a foreign state, the validity of which are in dispute. As set out below, there are 

two types of causes of action in this claim. The first type is the lawfulness of the 

Claimants’ detention and the second is the lawfulness of their kidnap and torture. 

It is accepted that the issue of the lawfulness of detention may be in dispute. In 

respect of the torture and kidnap, however, there can be no serious contention 

that these acts were lawful. The Kirkpatrick exception must apply – there can be 

no objection to the court examining the facts of those acts.  See Berezovsky v 

Abramovich [2011] EWCA Civ 153 at [94-96].  

3.28 The second genus of causes of action does not fall within [96] of Berezovsky as 

the Defendants cannot be disputing that torture and/or kidnap are lawful.  The 

Court is not adjudicating on that issue.  

3.29 Fundamentally, the Defendants’ position is novel and unsupported by 

authority.  The case does not fall within the parameters on which the Act of 

State doctrine that has ever been previously applied either domestically or in 

comparative law.  The essence of the Defendants’ position is that jurisdiction 

over the executive should not be exercised because of the potential 
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embarrassment to the foreign relations of our government.  In Yukos Capitol Rix 

LJ commented at §65 that the Court “would be cautious about giving weight to this 

… doctrine” noting that none of the cases cited for the “political embarrassment 

principle” directly concerned any such principle and contained only brief 

commentary on the alleged principle.   This is an unwarranted extension of the 

Act of State doctrine without proper foundation, which is in direct conflict with 

the well-established jurisdiction of the Court over the executive.  

Public policy, human rights and international law 

3.30 When considering the public policy exception, the Court must judge the 

foreign acts “by contemporary standards”. In Kuwait Airways, the House of 

Lords concluded that the wholesale expropriation of property was “simply not 

acceptable today” [28-29]. Torture and ‘extraordinary rendition’ are a fortiori 

unacceptable. Transferring a person to a state where they face torture, 

prolonged secret detention and a flagrantly unfair trial are grave breaches of 

English public policy, of human rights principles and international law. If 

authority is needed, in A (No. 2) Lord Hoffmann said at [82]: 

“That word honour, the deep note which Blackstone strikes twice in one 
sentence, is what underlies the legal technicalities of this appeal. The use of 
torture is dishonourable. It corrupts and degrades the state which uses it and 
the legal system which accepts it. When judicial torture was routine all over 
Europe, its rejection by the common law was a source of national pride and 
the admiration of enlightened foreign writers such as Voltaire and Beccaria. 
In our own century, many people in the United States, heirs to that common 
law tradition, have felt their country dishonoured by its use of torture outside 
the jurisdiction and its practice of extra-legal “rendition” of suspects to 
countries where they would be tortured.” (emphasis supplied) 

Lord Hope concurred at [107]: 

“When the jurisdiction of the Star Chamber was abolished in England 
prisoners were transferred to Scotland so that they could be forced by the 
Scots Privy Council which still used torture to provide information to the 
authorities … There is a warning here for us. “Extraordinary rendition”, as 
it is known today, is not new. It was being practised in England in the 17th 
century.” 

3.31 In Binyam Mohamed v SSFCA [2009] 1 WLR 2579 Thomas LJ described rendition 

as follows: 
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“(iii) As regards rendition, it is clear from the decision of the Court of Appeal 
Criminal Division in R v Mullen [2000] QB 520 that the Court of Appeal 
considered the facilitation of the rendition by the UK Secret Intelligence 
Service (the “SIS”) of Mr Mullen from Zimbabwe to the United Kingdom (in 
order for him to stand trial on charges related to Irish Republican terrorism) 
was a serious failure to adhere to the rule of law and was a clear abuse of 
process. It is clear from para 11 of the ISC report on the practice of rendition 
dated 28 June 2007 and published in redacted form in July 2007 (Cm 7171), 
that the SyS and the SIS thereafter no longer operated the process of 
rendition. They must have appreciated that it was contrary to the rule of 
law.” 

3.32 In Abassi [2002] EWCA Civ 1598 the Claimant had been subject to rendition to 

Guantanamo Bay, followed by extra-judicial detention. The Court of Appeal 

concluded at [64] “in apparent contravention of fundamental principles recognised by 

both [English law and US law] jurisdictions and by international law, Mr Abbasi is 

at present arbitrarily detained in a ‘legal black-hole’.” In consequence, the Court 

was prepared to entertain the challenge: 

“… where fundamental human rights are in play, the courts of this country 
will not abstain from reviewing the legitimacy of the actions of a foreign 
sovereign state. A more topical support for this proposition can be can be 
derived from the exercise that the court has to undertake in asylum cases, 
where the issue is often whether the applicant for asylum has a well-founded 
fear of persecution if removed to a third country. In such circumstances 
consideration of the claim for asylum frequently involves ruling on 
allegations that a foreign state is acting in breach of international law or 
human rights.” [at [53]]. 

3.33 In Regina v Bow Street Metropolitan Stipendiary Magistrate and Others, Ex parte 

Pinochet Ugarte (No.1) [2000] 1 AC 61 Lord Steyn endorsed a modified version 

in the American Law Institute, Restatement of the Law, The Foreign Relations 

Law of the United States, 3d (1986), vol. 1, section 443, p. 370, to the effect that: 

“A claim arising out of an alleged violation of fundamental human rights - 
for instance, a claim on behalf of a victim of torture or genocide - would (if 
otherwise sustainable) probably not be defeated by the act of state doctrine, 
since the accepted international law of human rights is well established and 
contemplates external scrutiny of such acts.” [at §117]. 

3.34 In Habib v Commonwealth of Australia [2010] FCAFC 12 the Federal Court of 

Australia rejected the same arguments as are here advanced by the Defendants. 

The Court held that the common law act of state doctrine did not exclude 

judicial determination of a claim that Australian officials had committed 
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misfeasance in public office and intentional but indirect infliction of harm by 

aiding and abetting torture in Pakistan, Egypt, Afghanistan and Guantanamo 

Bay. See Jagot J at §135. 

3.35 Finally, in El-Masri v Macedonia (App no 39630/09)4, the Grand Chamber of the 

European Court of Human Rights found a breach of Article 3 ECHR. The Court 

emphasised the seriousness of ‘extraordinary rendition’ and the proper role of 

national authorities (including courts): 

“…the Court also wishes to address another aspect of the inadequate 
character of the investigation in the present case, namely its impact on the 
right to the truth regarding the relevant circumstances of the case. In this 
connection it underlines the great importance of the present case not only for 
the applicant and his family, but also for other victims of similar crimes and 
the general public, who had the right to know what had happened. The issue 
of “extraordinary rendition” attracted worldwide attention and triggered 
inquiries by many international and intergovernmental organisations, 
including the UN human rights bodies, the Council of Europe and the 
European Parliament. The latter revealed that some of the States concerned 
were not interested in seeing the truth come out. The concept of “‘State 
secrets” has often been invoked to obstruct the search for the truth (see 
paragraphs 46 and 103 above). State secret privilege was also asserted by the 
US government in the applicant’s case before the US courts (see paragraph 
63 above). The Marty inquiry found, moreover, that “the same approach led 
the authorities of ‘the former Yugoslav Republic of Macedonia’ to hide the 
truth” [at 191] (see paragraph 46 above). 

3.36 The present case, on the facts pleaded in the Particulars of Claim, is a plain 

example of a case where the principles of non-justiciability do not bar a claim. 

Domestic and international law is well-supplied with standards to adjudicate 

these acts by, not least the ordinary common law torts.  The Court does not 

lack the judicial toolkit by which to adjudicate the actions of the Defendants. 

3.37 To judge whether state officials mistreated someone is a core judicial function.  

Such issues are at the opposite end of the spectrum from determining 

territorial boundaries (as in Buttes) or deciding whether it is lawful in 

international law to invade another country (as in R (on the application of Gentle 

& Clarke) v. the Prime Minister, [2006] EWCA Civ 1690). To hold otherwise 

                                                
4 Mr El-Masri was also subject to extraordinary rendition. He was abducted using the same aircraft as 
was used to transport the Claimants. Notably, the Grand Chamber had no difficulty in making findings 
as to what had happened to Mr El-Masri when he was transferred to CIA custody, as part of its 
consideration of whether Macedonia had breached Article 3 ECHR. 
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would be to find that the UK Government was immune from suit for 

misfeasance in public office and causing serious personal injury and harm 

provided that it colluded with foreign States. 

The Defendants’ submissions 

3.38 The Defendants raise the following points: 

3.38.1 Habib v Australia: Habib is directly on point and contrary to the 

Defendants’ position. The Defendants attempt to distinguish Habib on 

the basis that he was both a citizen of and resident in Australia (D 

skeleton §46). This is not a relevant matter. The right not to be subjected 

to the treatment set out in the Particulars of Claim is universal, not an 

obligation that HM Government owes merely to British citizens. The 

basic protections of the common law torts and common law remedies 

such as habeas are available to all, regardless of nationality. As Lord 

Scarman put it in R v SSHD, ex p Khawaja [1984] AC 74 “This has been the 

law at least since Lord Mansfield freed “the Black” in Sommersett’s Case…” 

(p. 111).  

3.38.2 The Defendants also note that in Habib the Court relied on the 

Australian Constitution as requiring the courts to give a remedy for 

unlawful conduct by a commonwealth official. The same result would 

be reached in a common law system without a written constitution. The 

common law is no less protective of individual rights where there has 

been improper executive conduct. Unconstitutional conduct of the type 

set out in the Particulars of Claim requires a remedy. 

3.38.3 Noor Khan [2012] EWHC 3728 (Admin): Noor Khan was a claim for 

judicial review seeking declarations about the lawfulness of alleged UK 

assistance in drone strikes in Pakistan. The Court was asked to interpret 

and apply a number of international law instruments. The Court 

concluded that giving an advisory declaration as to the criminal law 

was inappropriate given that there was no prospect of any prosecution 

and the true purpose of the claim was to ask the Court to pass judgment 
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on the lawfulness of the activities of the United States as a matter of 

international law. The present case is entirely different. It falls within 

the well-established category of cases (distinguished in Noor Khan) 

where the court is being asked to “resolv[e] a private right or obligation, 

even if to do so would hamper international relations and cause embarrassment 

to the United Kingdom” [21]. The present case is a tort claim about the 

conduct of UK officials. There is a strong public interest in the 

resolution of those common law claims. 

3.38.4 Harm to UK international relations (D skeleton §54): The Defendants 

rely on the witness statement of Dr Bristow. Dr Bristow explains the 

Defendants’ view that determining the case would risk harm to UK 

diplomatic relations, especially with the US. Such submissions are 

irrelevant and inappropriate. If the Court was considering whether to 

admit evidence allegedly obtained by torture or whether to trust an 

assurance from a state known to torture; or decide if an asylum seeker 

would suffer persecution abroad, then evidence that the foreign state 

would be displeased by the Court considering the case would not deter 

the Court from its proper constitutional role. Further submissions will 

be made after Dr Bristow has been cross-examined. 

3.38.5 UN Torture Convention (D skeleton §51): The Claimants do not base 

their case on UNCAT. The Convention does not give rise to a cause of 

action at law. They Claimants rely on ordinary common law torts, such 

as misfeasance in public office and on specific and pleaded facts. As the 

Defendants accept, this ensures that the Court is not being asked to 

resolve questions of international law. 

3.38.6 “Lack of manageable standards… on a factual level” (D skeleton §52): The 

Defendants express concern that they may not be able to obtain 

evidence from any of the foreign states against whom the allegations 

are made. This is not a reason for the Court to strike out the claim. The 

Defendants will have full records of their involvement in the matters 

pleaded in the Particulars of Claim. The First and Second Defendants 
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can give evidence about their involvement. The relevant officers of the 

Third to Seventh Defendants can also give evidence.  

3.38.7 In any event, potential factual difficulties are not a reason for the Court 

to decline jurisdiction over the case. The concept of “manageable 

standards” in Buttes Gas refers to the absence of a workable legal 

framework for the Court to determine issues. It does not require a Court 

to abandon jurisdiction because a foreign state may not (for whatever 

reason) wish to assist an English court. In such cases, the Court will 

proceed on the evidence before it.  

3.38.8 For example, in torture evidence cases, the Court makes an assessment 

as to the likelihood that the evidence before it has been obtained by 

torture abroad. In a safety on return case, the Court assesses the risk of 

persecution abroad based on such evidence as can be obtained. In all 

such cases, the Court is unlikely to have direct evidence from the state 

concerned. 

3.39 The Defendants have not identified any proper basis for the claims to be struck 

out. On the assumed and agreed facts set out above, this is a paradigm case 

where the act of state and non-justiciability doctrines do not prevent the Court 

from hearing a case. 

ARTICLE 6(1) ECHR  

3.40 If the Defendants’ interpretation of state immunity were to be held to be 

correct, involvement of agents of multiple States would effectively render the 

act of torture remediless in any State.  If the Court were to adopt that 

construction, it would be a disproportionate restriction5 on the Claimants’ right 

of access to the court to determine their claim as provided for by Article 6(1) 

ECHR6.    

                                                
5 Such a violation would make the Court in breach of the obligation under section 6 of the 
Human Rights Act 1998 to act compatibly with Convention rights.  
6 “In the determination of his civil rights and obligations… everyone is entitled to a fair and public 
hearing within a reasonable time by an independent and impartial tribunal established by law.” 
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3.41 The immunity of a foreign State in a civil suit for damages engages Article 6(1). 

In Al-Adsani v United Kingdom (Application no. 35763/97) the Court did not 

accept the United Kingdom’s submission that the applicant’s claim had no 

legal basis in domestic law since any substantive right was extinguished by 

operation of the doctrine of State immunity. The Court noted that an action 

against a State is not barred in limine: if the defendant State waives immunity, 

the action will proceed to judgment. The grant of immunity was not a 

substantive right but a procedural bar on the national courts’ power to 

determine the right. [Al-Adsani at §[48]].   

3.42 The issue was, therefore, whether the restriction posed on the access to the 

court was proportionate.   In respect of the legitimate aim being pursued, the 

Court held that: 

“The Court must first examine whether the limitation pursued a legitimate 
aim. It notes in this connection that sovereign immunity is a concept of 
international law, developed out of the principle par in parem non habet 
imperium, by virtue of which one State shall not be subject to the jurisdiction 
of another State. The Court considers that the grant of sovereign immunity to 
a State in civil proceedings pursues the legitimate aim of complying with 
international law to promote comity and good relations between States 
through the respect of another State’s sovereignty. 

The Court must next assess whether the restriction was proportionate to the 
aim pursued. …The Convention, including Article 6, cannot be interpreted 
in a vacuum. The Court must be mindful of the Convention’s special 
character as a human rights treaty, and it must also take the relevant rules of 
international law into account (see, mutatis mutandis, Loizidou v. Turkey 
(merits), judgment of 18 December 1996, Reports 1996-VI, p. 2231, § 43). 
The Convention should so far as possible be interpreted in harmony with 
other rules of international law of which it forms part, including those 
relating to the grant of State immunity, 

It follows that measures taken by a High Contracting Party which reflect 
generally recognised rules of public international law on State immunity 
cannot in principle be regarded as imposing a disproportionate restriction on 
the right of access to a court as embodied in Article 6 § 1. Just as the right of 
access to a court is an inherent part of the fair trial guarantee in that Article, 
so some restrictions on access must likewise be regarded as inherent, an 
example being those limitations generally accepted by the community of 
nations as part of the doctrine of State immunity.” (at [54] –[56], emphasis 
supplied). 
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3.43 The proportionality of the restriction on access to the Courts depends on (a) the 

concept that a State shall not be subject to the jurisdiction of another State and 

(b) the community of nations accepting the limitation as part of international 

law.  The Defendants’ argument fails on both counts.   There is no question that 

any foreign State is under the jurisdiction of the English Court in this claim.  

Nor have the Defendants been able to cite any rule of customary international 

law or comparative law case that supports the breadth of their interpretation of 

state immunity.  Their proposition is not generally accepted in customary 

international law.  

3.44 The generally accepted doctrine of state immunity does not restrict a claimant’s 

right to a remedy in its entirety in every state.  At one level, it could be seen as 

a conception of forum conveniens – that the relevant forum to challenge a State’s 

actions is the relevant court of that State.  If the Defendants’ position were 

correct, it would mean that the Claimants could not seek a remedy in the US, 

Chinese, Malay or Libyan courts, for in each forum the relevant State could 

point to the involvement of the other States to oust the jurisdiction of the court. 

The Claimants would be left in a judicial no man’s land.  This is not the proper 

effect of the doctrine of State immunity.  

3.45 The Defendants cannot say that their proposed restriction is necessary to 

achieve any legitimate aim, in light of the cases cited above where the courts 

have and continue to examine the actions of foreign states in the context of 

determining private and public law claims.  If it were necessary, then no such 

claim could proceed. Further, if such a restriction were necessary then 

Parliament could and would have made express provision within the State 

Immunity Act 1978. It did not.    

3.46 In Oleynikov v Russia (Application no. 36703/04; judgment March 2013) the 

ECtHR stressed the prominent place held by the right of access to the courts in 

a democratic society [at [58]] and “[t]herefore, in cases where the application of the 

rule of State immunity from jurisdiction restricts the exercise of the right of access to 

court, the Court must ascertain whether the circumstances of the case justified such a 

restriction” [59].  That other countries may be embarrassed by the factual 
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circumstance of this claim is insufficient justification for the Claimants to be left 

without a remedy.  

3.47 The restriction must be proportionate and “[i]n this connection, the Court observes 

that the application of absolute State immunity has, for many years, clearly been 

eroded” [at [61]], citing as an example commercial transactions with foreign 

judicial or natural persons.  The breadth of the Defendants’ contention flows 

contrary to the ebb of the doctrine of State immunity and cannot be said to be 

“generally accepted”. 

4 APPLICABILITY OF FOREIGN LAW 

4.1 The Court’s judgment of 21 May on this issue was as follows: 

“17. Mr Phillips [for the Defendants] says that these issues can be dealt with 
safely as a preliminary issue. Mr Hermer responds that in fact these are fact 
sensitive issues. So far as that is concerned, it seems to me that Mr Hermer 
may be right, in which case there will be no finding in relation to that matter, 
but it seems to me that it is sensible that it should be ventilated at least as a 
potential matter which will be ruled on following the decision on the primary 
preliminary issue…”. 

4.2 Three issues arise: 

4.2.1 Whether the issue of applicable law is fact sensitive and should not be 

determined at this stage; 

4.2.2 Whether the applicable law is that of Libya, China, Malaysia, Thailand 

and the United States, or whether the applicable law is English law. To 

determine this question, the Court will need to consider sections 11-14 

of the Private International Law (Miscellaneous Provisions) Act 1995; 

and 

4.2.3 If the applicable law is of Libya, China, Malaysia, Thailand and the 

United States, whether the Court should apply English law in the 

absence of pleading and proof that the law in those jurisdictions is 

different. 
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The determination of applicable law is fact sensitive 

4.3 There are two genera of legal issues to which foreign law might be applied in 

this claim: firstly, whether the Claimants were lawfully detained in China 

and/or Malaysia prior to rendition; secondly, the lawfulness of the detention in 

Thailand and Libya and all other acts, including those of the Defendants. 

4.4 In respect of the unlawful detention claim prior to rendition, the applicable law 

cannot and should not be pleaded until the basis for that detention is 

evidenced.  If, for example it transpires that the Malay authorities held and 

transferred the Claimants solely for entirely legitimate immigration grounds, 

then there is unlikely to be a dispute on the legality of that detention and 

consequently the claim against the Defendants would not be pursued in respect 

of that period.  If, however, the evidence indicates that purpose of detention, or 

continued detention, and/or transfer of the Claimants was to effect their 

unlawful kidnap and rendition to Libya, then it is reasonable to assume that 

this would not be sanctioned by local law.  

4.5 To expend further costs determining the local law applicable to all potential 

bases of pre-rendition detention is not an efficient use of funds when the matter 

is likely not be in dispute on either basis.  Effective case management requires 

the Defendant to provide disclosure and for the issue of applicable law for 

detention to be reassessed in light of an evidential foundation 

Determination of applicable law as a preliminary issue? 

4.6 As to the remainder of the claim, the Defendants have not yet pleaded to 

exactly what they did, where they did it, who directed operations, or the exact 

extent to which each Defendant became involved in the abduction, torture and 

incommunicado detention of the Claimants. Consequently, determining the 

applicable law to these matters as a preliminary issue remains inappropriate: 

4.6.1 The general rule in section 11 of the Private International Law 

(Miscellaneous Provisions) Act 1995 is that the applicable law will be 

the law of the country where the Claimants were when they sustained 

the injury.  
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4.6.2 Section 12 of the 1995 Act, however, permits the general rule to be 

displaced where it is “substantially more appropriate” for the applicable 

law to be the law of another country. 

4.6.3 The claim concerns acts carried out in purported exercise of state 

authority by the Defendants. It is probable that the acts and omissions 

relied upon occurred whilst the First and Second Defendants were in 

the UK (Reply, para. 8).  

4.6.4 The causes of action are closely linked to and with the UK, especially 

misfeasance in public office; 

4.6.5 In the absence of proper findings of fact on these issues, it is not 

possible to make a determination as to whether the torts alleged are 

substantially more connected to this jurisdiction pursuant to section 12 

of the 1995 Act. 

4.6.6 It would be inappropriate to attempt to determine this issue on the 

basis of partial and assumed facts, prior to disclosure or any meaningful 

pleadings from the Defendants. The danger of determining this 

question now is that further facts will likely emerge that will be relevant 

to the Court’s ruling on section 12. As Lord Donaldson MR put it in R v 

Lancashire CC, ex p Huddleston [1986] 2 All ER 941 this is a case where 

“the vast majority of the cards … start in the authority’s hands”. In such 

cases, the section 12 determination should not be made on the basis of 

the Particulars of Claim alone. It is likely to be a false economy to 

attempt to do so, since the section 12 issue will, in any event, need to be 

kept under review as further evidence emerges. 

4.6.7 In Anyanwu v South Bank Students Union [2001] 1 WLR 638, the House of 

Lords had to consider what “knowingly aids” meant in the context of a 

discrimination claim. The House of Lords deprecated the practice of trying to 

resolve such issues of law prior to having found the relevant facts. As Lord 

Steyn put it: 

“[… Discrimination cases are generally fact-sensitive, and their proper 
determination is always vital in our pluralistic society. In this field perhaps 
more than any other the bias in favour of a claim being examined on the 
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merits or demerits of its particular facts is a matter of high public interest.” 
(at [24]). 

4.6.8 Similarly, Lord Hope concluded: 

“ … if I had reached the view that nothing that the university is alleged to 
have done could as a matter of ordinary language be said to have aided the 
student union to dismiss the appellants, I would not have been in favour of 
allowing the appeal. I would have been reluctant to strike out these claims, on 
the view that discrimination issues of the kind which have been raised in this 
case should as a general rule be decided only after hearing the evidence. The 
questions of law that have to be determined are often highly fact-sensitive. 
The risk of injustice is minimised if the answers to these questions are 
deferred until all the facts are out. The tribunal can then base its decision on 
its findings of fact rather than on assumptions as to what the claimant may 
be able to establish if given an opportunity to lead evidence. This was the 
point which Pill LJ was making in his dissenting judgment in the Court of 
Appeal… when he said that the acts complained of and the alleged conduct of 
the university and the student union which preceded them are so entangled 
upon the facts alleged that it would not be appropriate to separate them at 
this stage” (at [37], emphasis added). 

4.7 Further, even if foreign law is the applicable law, it is unlikely to make much 

practical difference to the determination of the second genus of causes of action: 

4.7.1 First, if the Defendants find and rely on a provision of foreign law that 

denies a remedy to a victim of torture and abduction, that would 

plainly be contrary to public policy and would not be given effect by 

the Court. ‘Rendition’ is contrary to English public policy. For example, 

in R v Mullen [2000] QB 520 the Secret Intelligence Service procured the 

unlawful deportation of an Irish republican terrorist to the UK from 

Zimbabwe. As the headnote records,  

“… the security services of both England and Zimbabwe had 
colluded in order to procure the defendant’s deportation from 
Zimbabwe in circumstances in which he was denied access to a 
lawyer, contrary to Zimbabwean law and internationally recognised 
human rights…” 

 

The Court of Appeal held at p. 535 this was “a blatant and extremely serious 

failure to adhere to the rule of law” and such a serious matter of “public 

policy” that the conviction had to be quashed.  
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4.7.2 The Defendants have sought to distinguish Mullen as only setting out 

English public policy as applied to criminal prosecutions (D skeleton 

§96). However, rendition to a secret facility is contrary to English public 

policy for all purposes. Any foreign law that permitted this would not be 

recognised by the English Courts. As the Intelligence and Security 

Committee concluded in its 2007 Rendition report: 

“DD. The Committee considers that “secret detention”, without 
legal or other representation, is of itself mistreatment. When there is 
a real possibility of “Rendition to Detention” to a secret facility, even 
if it would be for a limited time, then approval must never be given.” 

4.7.3 Similarly, the Divisional Court in Binyam Mohamed [2009] 1 WLR 2579 

held that “it is a basic and long established value in any democracy that the 

location of those in custody is made known to the detainee’s family and those 

representing him” [147(xi)]. Rendition to extra-judicial detention is plainly 

contrary to English public policy. 

4.7.4 Secondly, it will not be a useful exercise to try and work out “what are the 

relevant standards and requisite elements for establishing ‘complicity’ in 

torture” (Application at §49) under five systems of foreign law at this 

stage in the litigation, on the current pleadings. In the absence of any 

pleading from the Defendants as to the facts or the content of foreign law, 

or any evidence from the Defendants as to the exact degree of their 

involvement, this will be an academic and hypothetical exercise that 

offers no real prospect of disposing of the proceedings or saving costs. 

Presumption that foreign law is the same as English law 

4.8 If the Defendants wish to allege that foreign law is significantly different from 

English law, then well-established principles require them to plead their case 

and explain why they say that foreign law is materially different from English 

law (see Dicey, Morris & Collins at §9R-001 “In the absence of satisfactory evidence of 

foreign law, the court will apply English law” and Al-Miznad v Azzaman [2003] 
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EWHC 1783 (QB) at [37] “at least at the pleading stage, a claimant is entitled to rely 

on the presumption that the foreign laws are the same as English law”).7  

4.9 In PT Pan Indonesia Bank Ltd. TBK v Marconi Communications Ltd [2005] EWCA 

Civ 422 the court held at para 70:  

“In deciding issues raised before the court which are asserted to be governed by 
foreign law, the court proceeds upon the basis that such law is to the same effect 
as English law unless material is provided which demonstrates the contrary. 
Mere assertion is insufficient unless it is supported by credible evidence as to the 
foreign law. ... the party who asserts that the application of foreign law would 
provide a different result bears the burden of satisfying the court that that is so”;  

and in the context of torts involving the MoD abroad Sharp v Ministry of 

Defence [2007] EWHC 224 (QB) at para 11:  

“... foreign law is deemed to be the same as English law in the absence of 
evidence to the contrary...”) 

4.10 As a matter of good case management, it is not a good use of the parties’ time to 

order a preliminary issue unless and until the Defendants identify and plead a 

provision of foreign law that they say will make a difference to the claims and 

that is at least arguably consistent with public policy. The Defendants need to 

show the Court that their proposed preliminary issue would make a real 

difference to the outcome of the case such as to justify the expense of large 

numbers of foreign law experts. They have not done so. 

RICHARD HERMER QC 

 

BEN JAFFEY 

 

MARIA ROCHE 

LEIGH DAY  

16 October 2013 

                                                
7 There are limited exceptions to this rule where the Court would be required to apply an 
English specialist or local statutory scheme wholly out of context. The general rule continues 
to apply to ordinary tort litigation. See Dicey, Morris & Collins at paras. 9-026-027.	  


